
 

 

 

  

July 6, 2016 

Via e-mail 

Dear Assemblyman Bonta, 

Thank you for meeting with a group of us from the No Coal in Oakland coalition last Friday.   

As you requested, I am forwarding with this letter a copy of the July 2013 Development 

Agreement between the City and the developer.  I have highlighted section 3.4.2 which provides 

a legal basis for the City to apply a new health or safety regulation to the Oakland Global project 

provided (1) the regulation complies with state and federal law and (2) the City makes a 

determination after a public hearing and upon substantial evidence that failure to apply the 

regulation to Oakland Global will result in a condition substantially dangerous to the health or 

safety of present or future users, occupants, or adjacent neighbors of the project. 

The City has taken the necessary steps to validate the application of its ordinance prohibiting 

storage and handling of coal to the Oakland Bulk and Oversized Terminal (OBOT) under section 

3.4.2 of the Development Agreement.  The City held public hearings on September 21, 2015, 

May 9, 2016, and June 27, 2016 and received thousands of pages of submissions from coal 

proponents and opponents.  After closing the public hearing on June 27, 2016, the City Council 

made the determination that failure to apply the ordinance banning storage and handling to 

OBOT would result in substantial health and safety hazards. 

The evidence supporting the Council’s action was substantial in quality and quantity.  Expert 

reports and opinion letters supporting the City’s determination that storing and handling coal at 

OBOT would substantially endanger public health and safety were submitted by, among others, 

Environmental Science Associates, working under contract to the City; the independent Public 

Health Advisory Panel on Coal in Oakland, a group of nine highly qualified public health experts 

who volunteered their time; Dr. Zoë Chafe, an epidemiologist retained by Councilmember Dan 

Kalb; Dr. Phyllis Fox, a prominent air quality expert; Dr. Deb Niemeier, of the University of 

California, Davis; Dr. Muntu Davis (see also), Alameda County Health Officer; Dr. Bart Ostro, 
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former chief of the Air Pollution Epidemiology Section, California Environmental Protection 

Agency, and Dr. Paul English, another public health epidemiologist.
1
  

In defending its action to ban coal at OBOT, the City will have the benefit of a legal standard 

that is notably deferential.  As defined in section 15384 of the CEQA Guidelines, “‘Substantial 

evidence’ means enough relevant information and reasonable inferences from this information 

that a fair argument can be made to support a conclusion, even though other conclusions might 

also be reached” and includes “facts, reasonable assumptions predicated on facts, and expert 

opinion supported by facts.”  The recent comprehensive reports by ESA, the Public Health 

Advisory Panel, and Dr. Chafe provide strong and consistent confirmation of the scientific basis 

for the City Council’s recognition of the public health and safety hazards that trigger its power 

under the Development Agreement to apply subsequently enacted regulations to the project. 

Moreover, the City is confident that, even without its contractual right to apply newly enacted 

health and safety regulations under section 3.4.2, its action will withstand judicial challenge 

because the developer has no vested right to ship coal. When the project was approved years ago, 

the developer did not submit specific plans for the type of bulk facility that would be built or the 

commodities it would be designed to handle although he repeatedly assured public officials and 

the public that he had no interest in coal.  

As the City staff report states, in a paragraph no doubt carefully vetted by the City Attorney, the 

agreements between the developer and the City 

do not provide any right to Store or Handle any and all bulk goods, nor any certain bulk 

goods at the Project Site.  Nor do the Agreements provide that the City may not prohibit 

actions to Store or Handle any particular bulk goods at the Project Site.  Instead, the 

Agreements provide Developers certain rights regarding the development and use of the 

property at the Project Site, which development and use does not include any right per the 

Agreements to Store or Handle any particular bulk goods. 

The developer first disclosed a plan for a terminal dedicated to coal-handling in the Basis of 

Design submitted to the City in September 2015.  

The developer may argue that the City should have required specificity with respect to exactly 

what goods would be handled when the developer provided only a generic description of a bulk 

and oversized commodities terminal in its 2012 submissions, but obviously, in 2012, the 

developer had no specific plans to present yet sought the City’s approval of the overall plan so he 

                                                 
1
 The Alameda Labor Council, AFL-CIO, the International Longshore and Warehouse Union, 

and numerous other unions have strongly opposed coal at the new maritime terminal, citing 

public health, occupational safety, and environmental justice grounds.   
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could solicit investors.  The City reviewed what was presented at the time and approved the 

overall plan.  The City Attorney has apparently reached a considered opinion that this project-

level approval was limited to the generic commodity terminal project described in the 

developer’s papers. 

Should Mr. Tagami decide to sue for damages, his dealings with the coal industry and potential 

investors will become fair game for discovery.  To prove his damages are not speculative, he will 

have to show that sophisticated private investors were actually available to put $200 million into 

a terminal designed to ship coal at a time when major banks such as J.P. Morgan, Bank of 

America, Citigroup, Morgan Stanley and Wells Fargo are refusing to finance new coal mining 

ventures.  (See, e.g., Tim Loh, J.P. Morgan Won’t Finance New Coal Mines That Worsen 

Climate Change, Bloomberg News, March 7, 2016.)  Bowie Resource Partners, the coal 

company behind the plan to ship coal through Oakland, was recently rebuffed by investors in its 

effort to obtain debt funding to complete a major purchase of coal mines in the Southwest from 

the teetering coal giant Peabody.  (See Michelle Davis et al., Peabody Lifeline Vanishing as 

Bowie Loan Deal Said to Be Dropped, Bloomberg News, March 29, 2016.)  Well-informed 

investors know the overseas market for coal has lost the lustre it had when Mr. Tagami began his 

flirtation with coal.  (See Global coal demand stalls after a decade of relentless growth, 

International Energy Agency, December 18, 2015.)  Lost profits claims by new businesses with 

no track record are notoriously difficult to prove.  (See Sargon Enterprises, Inc. v. University of 

Southern California, 55 Cal. 4th 747 (2012).)  When the startup’s business plan is based on a 

commodity that is in a tailspin, the skepticism of investors is likely to be mirrored in the 

skepticism of the courts. 

There are many reasons why litigation by Mr. Tagami will not succeed.  First, as explained 

above, the City retained the right under the Development Agreement section 3.4.2 to adopt an 

ordinance to ban coal if there is substantial evidence of danger to the health and safety of 

residents and workers from the storage and handling of coal at OBOT.  The substantial evidence 

exists.  Second, the agreements between the City and Mr. Tagami did not create a vested right to 

export any and all bulk commodities.  And finally, Mr. Tagami would have difficulty proving 

any damages given the dire financial state of a dying coal industry and his inability to raise 

private capital for a coal terminal. 

Sincerely, 

Ted Franklin 

No Coal in Oakland 
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